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Supreme Court of New Brunswick. 
ARMSTRONG v. THE GRAND TRUNK RAILWAY CO. 

Goods were delivered to the defendants at Montreal, for which they gave tho 
following receipt : " Montreal Station, July 26th 1873. Received from 1). Bell 
the under-mentioned property, addressed to John Armstrong, St. John, N. B., to 
be sent by the Grand Trunk Railway Co., of Canada, subject to the terms and con- 
ditions stated on the other side." [Then followed the description and marks of 
the goods. 1 The conditions printed on the back of the receipt were, inter alia, 
that the company would not be responsible for damages occasioned by delays from 
over-pressure of freight, or from tire ; and that goods addressed to covisignees at 
points beyond the company's stations, and respecting which no directions to the 
contrary should have been received at those stations, would be forwarded to their 
destination by public carrier, or otherwise, as opportunity might offer, without 
any claim for delay against the company for want of opportunity to forward them ; 
or they would, at the discretion of the company, be placed in their warehouse, pend- 
ing communication with the consignees, at the risk of the owners, for any damage 
arising from any cause whatever. The goods were sent from Montreal by the 
defendant's railway to Portland, Maine, the terminus of their line, and stored in 
their warehouse there, where they were accidentally destroyed by fire on the 9th 
of August. It was not shown when they reached Portland, but it was proved that 
goods received at Montreal on the 29th of July would arrive at Portland about 
the 4th or 5th of August by freight train, and that freight for St. John arriving at 
Portland was generally forwarded by steamboats, which ran three times a week ; 
and in 1873 there was an agreement between the railway company and the steam- 
boat company respecting the carriage of freight, but the particulars of it were not 
proved. There was no evidence about the payment of the freight on the goods : 
Held, 1. That the duty of the defendants as common carriers ended on the arrival 
of the goods at Portland, after which time they held them as warehousemen, and 
were not liable for their loss without proof of negligence. 2. That there was not 
sufficient evidence of negligence in not forwarding the goods from Portland befure 
the fire. 3. That in the absence of evidence to the contrary, itwould be presumed 
that Bell, the plaintiffs agent, had seen the conditions on the back of the receipt, 
and therefore the plaintiff was bound by them. 4. That even if a promise by their 
freight agent to pay for the goods would bind the company, a conditional promise 
to pay, if the goods were not insured by the- plaintiff, would not be binding with- 
out' proof of non-insurance. 

This was an action on the case against the defendants as com- 
mon carriers, for the loss of two cases of merchandise belonging 
to the plaintiff. 

The plaintiff purchased the goods through his agent, Duncan 
Bell, by whom they were delivered to the defendants at Montreal, 
on the 26th of July 1873, and who received a bill of lading from 
the defendants, in the following words: — 

" Special notice. The company will not be responsible for any 
goods missent, unless they are consigned to a station on their rail- 
way. Rates and weights entered on receipts or shipping bills will 
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not be acknowledged. All goods going to or from the United States 
■will be subject to customs charges, &c. 

Grand Trunk Railway." 

"Montreal Station, July 26th 1873. Received from Duncan 
Bell, the undermentioned property, in apparent good order, 
addressed to John Armstrong, St. John, N. B., to be sent by the 
Grand Trunk Railway Company of Canada, subject to the terms 
and conditions stated above, and upon the other side, and agreed to 
by this shipping note delivered to the company at the time of 
giving the receipt therefor." [Then followed the description and 
marks of the goods.] 

The conditions referred to, printed on the back of the receipt, so 
far as they relate to this case, were as follows : — 

" General notices and conditions of carriage. It is understood 
and agreed that the Grand Trunk Railway will not be responsible 
* * * (3) for damages occasioned by delays from storms, accidents, 
overpressure of freight, or unavoidable causes, or for damages from 
the weather, fire, heat, frost or delay of perishable articles, or from 
civil commotion. 

"(10). That all goods addressed to consignees at parts beyond 
the places at which the company have stations, and respecting which 
no directions to the contrary shall have been received at these sta- 
tions, will be forwarded to their destination by public carrier, or 
otherwise, as opportunity may offer, without any claim for delay 
against the company for want of opportunity to forward them ; or, 
they will, at the discretion of the company by whom they may have 
been received, be suffered to remain on the company's premises, or 
be placed in shed or warehouse (if there be convenience for receiv- 
ing the same), pending communication with the consignees, at the 
risk of the owners, for any damage arising from any cause what- 
ever, * * * and in case of loss or damage to any goods for which 
the company may be liable, it is agreed and understood that they 
shall have the benefit of any insurance effected by, or for account of 
the owner of the said goods, before any demand shall be made." 

The goods were sent from Montreal by the defendant's railway, 
to Portland, Maine, the terminus of the railway, and were stored 
in their warehouse there, and were destroyed by fire on the 9th of 
August, when a considerable part of Portland was burnt. The 
fire occurred without any negligence on the part of the defendants. 
It did not appear when the goods reached Portland, but it was 
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proved that goods received at Montreal on the 29th of July, would 
arrive in Portland about the 4th or 5th of August in ordinary course 
by freight trains ; and that goods sent from Montreal by that line, and 
thence to St. John by steamboat, did not generally reach St. John 
in less than a fortnight. Freight arriving at Portland by the 
Grand Trunk Railway, was generally forwarded to St. John by the 
boats of the International Steamboat Company. It was stated, 
that in 1873 there was a written agreement between that company 
and the defendants, respecting the carriage of freight, but the 
agreement was not proved. The boats of the International Steam- 
boat Company ran three times a week between Portland and St. 
John, and in August 1873, were carrying a good deal of freight, 
being sometimes crowded with it. Some correspondence took place 
after the fire, between the plaintiff and the defendants' freight 
agent in which the latter stated, that the company would pay for 
the goods if they were not insured, of which there was no evidence. 
At the close of the plaintiff's case, it was agreed that a verdict 
should be entered for the plaintiff for the value of the goods, subject 
to leave to the defendants to move to enter a nonsuit, and that the 
following questions should be left to the jury : 

1. Were the defendants guilty of negligence in not forwarding 
the goods to the plaintiff at St. John, before the fire on the 9th of 
August. 

2. Were the conditions of the way-bill brought to the knowledge 
of Duncan Bell by the defendants ? 

3. Did the defendants, by their agent, Stevenson, with full know- 
ledge of the facts, promise, after the fire, to pay the plaintiff for the 
goods ? 

The jury answered the first and third questions in the affirma- 
tive, and the second in the negative. 

The opinion of the court was delivered by 

Allen, C. J. — The first question which arises in the case is, 
when did the defendant s liability as common carriers end ? Did it 
continue until the goods arrived at St. John, or did it end in Port- 
land, the terminus of their line of railway ? And did the defend- 
ants contract to carry the goods from Montreal to St. John ? 

We think their liability as carriers ended at Portland, and if 
they incurred any liability after the arrival of the goods there, it 
must be in some other character than that of common carriers. 
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Prima facie, the defendants were only common carriers between 
Montreal and Portland, and their liability as such, for the safety 
of the goods, would cease when they arrived there, unless it was 
shown that they became carriers beyond that, and did not limit 
their responsibility to the transit between Montreal and Portland. 
There is no evidence that they undertook to carry the goods beyond 
Portland, unless such an obligation arises from the way-bill or 
receipt which was signed when they received the goods ; and we 
think it is very clear from the language of the 10th condition, that 
they intended to assume a different character in respect to their 
dealings with the goods after their arrival at Portland from that in 
which they stood before. They undertake that the goods shall be 
forwarded to their destination by public carrier, or otherwise " as 
opportunity may offer," and stipulate that they will not be re- 
sponsible for any loss or damage to goods so sent, nor for any 
delay which happens beyond their line. In Q-arside v. The Trent 
and Mersey Navigation Co., 4 T. R. 581, the defendants were 
carriers between Stourport and Manchester ; they received goods 
directed to the plaintiff at Stockport, which they carried safely to 
Manchester, and put into their warehouse there, where they were 
accidentally destroyed by fire that night, and before any carrier 
came from Stockport to whom they could be delivered. It appeared 
that according to the course of business, when goods were sent from 
Stourport to go beyond Manchester, if any carrier to their place of 
destination was at Manchester ready to receive them, they were 
delivered to him on payment of the carriage to Manchester ; but 
if not, the defendants kept, them in their warehouse till a carrier 
arrived. It was held that the defendants had the goods as ware- 
housemen, and not as carriers, and, therefore, were not liable for 
their loss. 

In Muschamp v. The Lancaster $ Preston Railway Go., 8 M. 
& W. 421, the defendants were common carriers between Lancas- 
ter and Preston ; at the latter place, their line joined the North 
Union Railway. They received a box from the plaintiff, to be 
carried to a place beyond Preston ; it arrived safely at Preston, but 
was lost after being sent from thence by the North Union Railway. 
On these facts the judge directed the jury that where a common 
carrier took into his care a parcel directed to a particular place, and 
did not, by positive agreement, limit his responsibility to a part 
only of the distance, that was prima facie evidence of an under- 

Vol. XXVII.— 58 
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taking on his part, to carry the parcel to the place to which it was 
directed ; and that the same rule applied, though the places were 
beyond the limits in which he in general professed to carry on his 
business of a carrier. This ruling was held by the Court of 
Exchequer to be correct. The same principle was affirmed in 
Watson v. Ambergate Railway Co., 15 Jur. 448, where the de- 
fendants received a parcel to be conveyed to Cardiff, their line only 
extending to Nottingham, and they were held answerable for its 
loss, though it happened beyond their own line. So also in Scott- 
horn v. South Staffordshire Railway Co., 8 Exch. 341. But in 
neither of these cases was there anything to show that the railway 
company intended to limit its responsibility to the terminus of its 
own railway, which, it was admitted, might have been done. In 
that respect, therefore, those cases are, in our opinion, distinguish- 
able from the present case. The case of Collins v. The Bristol and 
Exeter Railway Co., 11 Exch. 790, more nearly resembles the 
present case, and unless it can be distinguished, would certainly seem 
to support the plaintiff's contention that the defendants in this case 
undertook to carry the goods to St. John. In that case the plaintiff 
delivered goods to the Great Western Railway Company at Bath, one 
of their stations, to be conveyed to Torquay. He signed a receipt, 
headed, " The Great Western Railway Company, received the under- 
mentioned goods, on the conditions stated on the other side, to be 
sent to Torquay station, and delivered to the plaintiff or his agent." 
One of the conditions was, that the company would not be answer- 
able for loss or damage by fire. Another condition stated, that 
the company would not be responsible for loss or damage to goods 
beyonds the limits of their railway, and (in terms very similar to 
the 10th condition here), that goods addressed to consignees beyond 
the limits of the company's railway, and respecting which no direc- 
tions to the contrary should have been received, would be forwarded 
to their destination by public carriers or otherwise, as opportunity 
might offer. That the charges of such carrier would be added to 
those of the company ; and the delivery of the goods by the com- 
pany would be considered as completed, and their responsibility 
cease when the carriers received the goods for further conveyance. 
The Great Western Railway line ended at Bristol, and the defend- 
ant's line began there and extended to Exeter, where it was joined 
by the line of the South Devon Railway, which ran to Torquay. 
The goods were conveyed to Bristol by the Great Western Rail- 
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way and taken on in the same truck to Exeter, where they were 
accidentally destroyed by fire. The Court of Exchequer held that 
there was one contract with the Great Western Railway Company 
for the conveyance of the goods from Bath to Torquay, subject to 
the conditions in the receipt note, and consequently that they were 
not responsible, being protected by the condition against loss by 
fire. This decision was reversed in the Exchequer Chamber, 1 H. 
& -N. 517, consisting of eight judges, who held, that the Great 
Western Railroad Company were not carriers beyond their line, 
and that they were discharged by forwarding the goods to be carried 
by the defendants, who received them as common carriers, and 
were liable for their loss, the clause of exemption against responsi- 
bility for loss by fire, not applying to them. From this judgment 
there was an appeal to the House of Lords : see Bristol <f- Exeter 
Railway Co. v. Collins, 7 H. Lords Cases 194, where the original 
judgment in the Court of Exchequer was affirmed on the ground 
that the contract was with the Great Western Railway Company 
alone, and that the. Bristol and Exeter Company was not liable. 
The judges who were summoned to advise their lordships differed 
in their opinions, and even Lords Wensleydale and Kingsdown 
expressed some doubt about the case. There were several circum- 
stances which appear to have influenced the decision that there was 
an entire contract by the Great Western Railway Company for the 
carriage of the goods from Bath to " Torquay. In the first place, 
the goods were sent on from Bristol in a truck belonging to that 
company, and a guard in their service was sent with them to Exeter. 
In the next place, the charge for the carriage of the goods for the 
whole distance from Bath to Torquay, was paid to the Great 
Western Railway Company, and was called the company's charges. 
And further, by the express terms of the receipt note, the goods 
were to be sent to Torquay station, and delivered to the consignee 
or his agent. 

Alderson, B., delivering the judgment of the Court of Exchequer 
says, "They contracted in express terms, on the face of the receipt 
note, to carry the goods from Bath to Torquay." The bill of 
lading in the present case says nothing about the delivery of the 
goods, nor is there any express statement that they are to be carried 
by the defendants to St. John ; but they are " to be sent by the 
Grand Trunk Railway Company, subject to the terms and con- 
ditions stated," which terms and conditions are, that they will be 
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forwarded from Portland to their destination by public carriers or 
otherwise, as opportunity may offer. It appears to us, that the 
condition endorsed on the bill of lading was intended for the 
express purpose of preventing the defendants from being held as 
common carriers beyond the termination of their line of railway; 
that they intended to limit their responsibility to that ; and though 
they agreed to forward goods to places beyond the limits of their line, 
they stipulated, that in so doing, they would not themselves be the 
carriers, or incur the liabilities of carriers. Their agreement to 
forward the goods, as opportunity might offer, seems to be a 
different obligation from that which the law would impose on them 
as common carriers for the whole distance from Montreal to St. 
John. That they had a right to enter into such an agreement, 
there can be no doubt. . Another distinguishing circumstance 
between this case and the case of Collins v. The Bristol and Exeter 
Railway, is, that there is no evidence here of any payment or 
agreement for payment of the freight to the defendants. The 
payment of one sum for the carriage of goods to a certain place, 
would, no doubt, be evidence of an undertaking by the company 
to carry to that place : Willy v. West Cornwall Railway Co., 
2 H. & N. 703. There is no evidence here of the defendants' 
liability to carry the goods to St. John, unless it be found in the 
bill of lading, and that seems to us to exclude the idea, that in 
undertaking to forward the goods from Portland, they were dis- 
charging a part of their common law liability as carriers. The 
case of Coxon v. The GrreatWestem Railway Co., 5 H. & N. 274, 
is to the same effect as Collins v. The Bristol and Exeter Railway 
Co., and in Gordon v. The Great Western Railway Co., 34 U. 
Can. Q. B. 224, where it was held that there was one entire 
contract to carry goods from Cincinnati to Thorold in Canada, 
though the company's line ended at Detroit, the bill of lading was 
headed "contract for a through rate," and in the margin, the 
words "For Gordon, McKay & Co., Thorold, Ontario, via Detroit 
and Great Western Railway Company." 

The courts of the United States hold that the liability of a railway 
company for goods received for transportation, is prima facie 
limited to the transitus over their own road; and, that in the 
absence of .a special contract, they are not liable for a loss after 
the delivery of the goods to another company to be carried to their 
place of destination : Nutting v. Connecticut River Railway Co., 1 
Gray 502 ; Story on Bail. 538. 
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It was contended in this case, that admitting the meaning of the 
conditions endorsed on the bill of lading to be as we have stated, 
there was no evidence that these conditions were brought to the 
knowledge of Bell, the plaintiff's agent;' and the jury have, no 
doubt, so found. It is, perhaps, difficult to reconcile all the cases 
which have arisen on this question of the knowledge of conditions 
printed on the back of tickets or bills of lading. In several of them, 
there was direct evidence of ignorance of the conditions ; as, in Hen- 
derson v. Stevenson, Law Rep. 2 H. L. (Sc.) 470; Harris v. G-reat 
Western Railway Co., Law Rep. 1 Q. B. Div. 575 ; and Parker v. 
S. Eastern Railway Co., Law Rep. 2 C. P. Div. 416. In the first 
of these cases, there was no reference on the face of the ticket, to 
the conditions on the back, which distinguished it from the case of 
Harris v. Great Western Railway Co., as pointed out by Black- 
burn, J. ; and in Parker v. S. Eastern Railway Co., Bramwbll, 
L. J., differed from the other members of the court, being of opinion 
that the plaintiff, who knew that there was something printed on 
the back of the ticket, was bound by it, whether he had read it or 
not. And this agrees with what is said in Van Toll v. The S. 
Eastern Railway Co., 12 C. B. N. S. 75; and Stewart v. The 
London and N. Western Railway Co., 3 H. & C. 135, that a per- 
son must be presumed to know what he has the means of knowing, 
whether he avails himself of those means or not. The bill of lading 
here on its face, informed the plaintiff's agent that the defendants 
received the goods on certain conditions, and it is not open to the 
plaintiff now to say that he did not know what those conditions 
were. 

In Harris v. Great Western Railway Co., supra, Black- 
burn, J., says: " The ticket has on the face of it, a plain and une- 
quivocal reference to the conditions printed on the back of it, and 
any person who read that reference could, without difficulty, look 
at the back and see what these conditions were ; and that being so, 
the question comes to be, whether the plaintiff is not precluded 
from setting up, that Mr. Harris, who acted for her in taking the 
ticket, never looked at the face of it, or bestowed a thought on what 
the conditions were. In other words, whether by depositing the 
goods and taking the ticket, he did not so act, as to induce the 
defendants to enter into the contract with him in the belief that 
he had assented to its terms. I think he has .so acted." The 
same principle will be found in the York and Berwick Railway 
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Co. v. Crisp, 14 C. B. 527 ; and in Lewis v. McKee, Law Rep. 4 
Exch. 58. 

In Parker v. S. Eastern Railway Co., Law Rep. 2 C. P. Div. 
416, Mellish, L. J., admits that there may be cases where a party 
would be bound by the contents of paper delivered to him, though 
he had never read it ; and he instances the case of a person who 
ships goods and receives a bill of lading signed by the master, who 
would be bound by the exceptions contained in it in favor of the 
shipowner. And why should not the same principle apply to a 
contract for the carriage of goods by land ? There is abundant evi- 
dence, in the absence of any negative proof by Bell, that the con- 
ditions were brought to his knowledge, or, at least, that he had the 
means of knowing them, and, therefore, the plaintiff is bound by 
them. On this point the finding of the jury was clearly against 
the evidence. It was contended further, that even if Bell had 
knowledge of the conditions, the plaintiff is not bound by them, 
because common carriers cannot stipulate against liability for their 
own negligence. Admitting that, at the time the goods were de- 
stroyed, the defendants held them as common carriers, they clearly 
had a right to stipulate against a liability for loss by accident. A 
carrier may limit his common-law liability so as not to be respon- 
sible for a loss by fire, occasioned without negligence on his part. 
See Pemberton v. New York Central Railway Co., 104 Mass. 
144; Hoadly v. Northern Transportation Co., 115 Id. 304 ; New 
Jersey Steamboat Navigation Co. v. Merchants' Bank of Boston, 
6 How. 344; Wyld v. Pickford, 8 M. & W. 443; Bristol $■ 
Exeter Railway Co. v. Collins, 7 H. of L. C. 194 ; Phillips v. 
Clark, 1 C. B. N. S. 156; Ohilffv. Bmcall, Law Rep. 1 P. 0. 231. 
Now the fire by which these goods were destroyed, was not attribu- 
table to any negligence of the defendants ; and, therefore, if they 
are liable at all for their loss, it is because they were guilty of 
negligence in not forwarding them to St. John at an earlier period. 
See McCrosson v. Gfrand Trunk Railway Co., 23 UV Can. C. P. 
107. 

The evidence as to the time the goods arrived at Portland, and 
whether they could have been sent from thence by steamer before the 
9th of August, when the fire occurred, was very loose and uncer- 
tain. Whether the burthen of proving negligence was on the plain- 
tiff, or whether the defendants were bound to disprove it, would 
depend upon the character in which they held the goods at the time 
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of the loss — whether as carriers or as warehousemen, for the pur- 
pose of being forwarded to St. John, under the terms of the 10th 
condition. We are of opinion that they held them in the latter 
character, and that there was not evidence to warrant the jury in 
finding that they were guilty of negligence, on the first question 
submitted. 

As to the promise of the defendant's freight agent to pay for the 
goods, we are inclined to think the evidence should not have been 
received. But, at all events, if the defendants could be bound by 
his promise, it was only conditional to pay if the goods were not 
insured by the plaintiff, and there was no evidence whether they 
were so or not : consequently, the finding on that point was also 
against evidence. 

As, in our opinion, the evidence failed to make out the plaintiff's 
claim, a nonsuit must be entered according to the agreement at the 
trial. 



Supreme Court of Nebraska. 
KEFFELL v. BULLOCK. 

The action of an infant must be brought by his guardian or next friend, who 
alone is liable for the costs. The infant is not liable to a judgment therefor. 

Nor is he liable to a judgment for costs after arriving ai full age, in an action 
brought without a guardian or next friend, but not terminated during infancy, if, 
on reaching his majority, at the first opportunity, he disclaim all benefit from the 
proceeding, and refuse to proceed further with the case. 

An offer to confess judgment duly made in the court where the action is brought 
need not be renewed in the Appellate Court in order to be available to the party 
making it on final judgment. 

By the legislation in Nebraska all the disabilities of infancy as they exist by the 
common law are fully recognised. 

Lake, J. — The defendant in error commenced an action in the 
County Court for Dodge county against the plaintiff in error, to 
recover on an account for goods furnished, and labor performed, a 
balance claimed to be due of $66.90. Immediately upon being 
summoned the plaintiff in error offered to confess a judgment for 
the sum of $40, together with the costs then accrued, as pro- 
vided in sect. 1004 of the Code of Civil Procedure, by which it is 
enacted that, "If the defendant at any time before trial, offer in 
writing to allow judgment to be taken against him for a specified 
sum, the plaintiff may immediately have judgment therefor, with 



